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Perspective
 Deep, almost universal dissatisfaction with the investigation/adjudication 

model for dealing with student misconduct

 No appetite for return to mishmash of informal practices which reigned 
pre-2011 DCL

 Is there an alternative to the investigation/adjudication model which is 
rigorous and more in line with educational role of colleges and 
universities?

 Much discussion about restorative justice but little understanding of how 
to implement a thoughtful program
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34 C.F.R. § 106.45(b)(9)
Informal Resolution 

“[A]t any time prior to reaching a determination regarding responsibility the recipient may facilitate 
an informal resolution process, such as mediation, that does not involve a full investigation and 
adjudication, provided that the recipient . . .”

 (i) Provides to the parties a written notice disclosing: the allegations, the requirements of the 
informal resolution process including the circumstances under which it precludes the parties 
from resuming a formal complaint arising from the same allegations, 
 provided, however, that at any time prior to agreeing to a resolution, any party has the 
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Written Notice of Allegations

• Identity of parties involved (if known)
• Specific section of university’s policies that have 

allegedly been violated
• Alleged conduct constituting misconduct 
•

Presenter
Presentation Notes
Examples of information you may want to provide to the parties before embarking on informal resolution: What informal resolution is and the goal of the process;Whether and when a party can terminate the informal process;Whether information shared can be used to pursue formal resolution under university policy (**and/or criminal or civil suits); Whether informal resolution can result in transcript notation or disciplinary record; How agreements reached as part of informal resolution process are executed and enforced



Presenter
Presentation Notes
**Must retain materials for 7 years 
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34 C.F.R. § 106.45(b)(1)(v) 
Grievance Process Requirements

Include reasonably prompt time frames for conclusion of the 
grievance process, including reasonably prompt time frames 
for filing and resolving appeals and informal resolution 
processes if the recipient offers informal resolution processes, 
and a process that allows for the temporary delay of the 
grievance process or the limited extension of time frames for 
good cause with written notice to the complainant and the 
respondent of the delay or extension and the reasons for the 
action. 

Good cause may include considerations such as the absence of 
a party, a party’s advisor, or a witness; concurrent law 
enforcement activity; or the need for language assistance or 
accommodation of disabilities;
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How Do We Ensure Participation is  
Voluntary? 

• Educate the parties and the community about informal resolution options 
• Provide Notice of Rights & Options, such as:  

• Whether and when the process can be terminated
• Whether information shared can be used in subsequent conduct 

matters 
• How RJ differs from formal investigation and adjudication
• Whether the process involves face-to-face interaction

• Participation contingent on successful completion of preparatory meetings
• Require parties to sign a Participation Agreement
• Frequent check-ins and monitoring 
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Final Informal Resolution 
Agreement

Potential elements of final resolution agreement 
include: 
• Procedural Background 
• Sanctions and/or other remediation measures
• Confidentiality agreement/limitations
• Consequences for breach 
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Informal Resolution is Not for All 
Cases.



© 2020 Husch Blackwell LLP

Legal Issues 

• Very few reported cases analyzing informal resolution 
practices. 

• Courts have been resistant to allowing deliberate 
indifference claims based on an institution’s use of an 
informal resolution process in general.

• Key issue is voluntariness. 
• If the institution follows (or makes a good-faith 

attempt to follow) its policies and procedures, courts 
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1. “UCLA handled Takla’s report through what appears to be a 
truncated process called ‘Early Resolution,’ rather than a formal 
hearing . . . even though [the administrator] learned through her 
investigation that [Respondent] had previously harassed another 
graduate student and two junior professors. This was in violation 
of UCLA’s own Title IX policy, which prohibits the use of Early 

Presenter
Presentation Notes
“These allegations, read in the light most favorable to Takla, are plausibly suggestive of a claim entitling Takla to relief.”
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Takla – cont’d

3. “Takla requested a formal investigative report after the conclusion 
of Early Resolution, but was told that no formal documentation or 
report existed because the matter was handled through Early 
Resolution. This too was in violation of UCLA’s own policy, which 
states that Early Resolution efforts should be documented.” 

4. “UCLA took nine months to investigate Takla’s report but did not 
make any findings at the conclusion of its investigation, again in 
violation of UCLA’s policy.”

5. “UCLA did not inform Takla of the outcome of Early Resolution or 
whether Piterberg was sanctioned for his conduct.” 

Court denied UCLA’s MTD

Presenter
Presentation Notes
 







Restorative Justice as a 
Response to Campus 
Sexual Misconduct
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The Need for More Options

Presenter
Presentation Notes
**If time, anecdote about investigator thinking only 1% of victims would choose RJ, whereas victim advocate said many more would choose this process instead of not reporting at all. David to explain Holland and Cortina follow-up research in 2019 showing that non-reporters preferred RJ over traditional process for both sexual harassment and assault cases. 



Presenter
Presentation Notes
RJ is an ethical and educational framework. A RJ approach is “educational for the student while also meeting the needs of the harmed parties and the institution.”* The harmed parties (not lawyers or administrators) are central to the process.Participants speak for themselves with the assistance of support persons. A trained professional facilitates the process. People who cause harm take responsibility—they cannot sit back and be judged and sanctioned. 
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Mediation
• No guided or structured 

preparation
• Immediate Parties only
• Shared responsibility/no 

obligation to accept 
responsibility  

• Solution: Compromise
• Focus on Facts/Evidence

Restorative Justice
• Substantial Preparation 
• Community &Institutional 

Participation
• Acceptance of 

Responsibility
• Trauma-informed 

safeguards
• Focus on Repairing 

Relationships & Restoring 
Trust

• Trained Facilitators
• Shuttle Negotiation
• Use of the word 

“mediation”

Mediation v. Restorative Justice
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Why should schools consider RJ?

• RJ serves institutional goals of promoting safety and 
furthering educational objectives

• Provide more opportunities for students to come 
forward

• More effective use of resources, diverting away 
from costly investigations and adjudications 

• Increase satisfaction with process and outcome . . . 
less OCR and litigation risk?  
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Student Accountability and Restorative 
Research Project Offender Survey (STARR) 

• Harmed Party Survey
• Offender Surveys
• Conduct Administrator 

Surveys

Type of Process Cases

Developmental Discipline 
Administrative/Board Hearing 403

Restorative Justice 
Circle/Conference/Board 165
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Alternative Resolution for Cases 
involving Student Respondent 

“Alternative resolution is a voluntary 
process within The College of New 
Jersey’s Title IX Policy that allows a 
Respondent in a Title IX investigation 
process to accept responsibility for 
their behavior and/or potential Harm. 
By fully participating in this process the 
Respondent will not be charged with a 
violation of College Policy. The 
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Presenter
Presentation Notes
Notice & Voluntary Consent, including participant education on the IR policy, process, goals, and expectations/ consequences Facilitators & Advisors (with trauma-informed training) meet with parties separately to create informal resolution plan  Written Agreement outlining terms of informal resolution plan, including any policies re when process becomes irrevocableInterim measures for both parties (e.g., no-contact directive, counseling, academic accommodations)
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Anwen and Sameer 
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Harms, Needs, and Obligations: 
Anwen and Sameer

Anwen
Harmed Party

Disgust

Emotional Harm

Acknowledgement
Need

Apology
Writing Exchange

Dialogue

Obligation

Disempowerment

Emotional Harm

Engagement
Need

Shared 
Presentations

Obligation

Sexual
Objectification
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Accepting Responsibility: 
Anwen and Sameer 

Agreement
• Read/respond to Anwen’s writings
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RJ for Re-entry and Reintegration

McMahon, Karp, and Mulhern. 2018. “Addressing Individual and Community Needs in the Aftermath of 
Campus Sexual Misconduct: Restorative Justice as a Way Forward in the Re-Entry Process.” Journal 
of Sexual Aggression

• Providing support so the 
returning student can be 
academically successful

• Providing accountability so 
the community can be 
reassured about safety
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Implications for Potential 
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Preparation/ 
Adoption

• Decision regarding commitment to adopting and 
supporting RJ program/practices

• Review current policies, practices, personnel, and 
resources to determine capacity for integrating RJ

• Develop plan for implementation 

Initial 
Implementation

•
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Resources

sandiego.edu/rj
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